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U.S. Environmental Protectiotr .dgency
Office of Regional Counsel
One Congress Street, Suite 1100
Boston, MA 02114-2023
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Date: March 23,2007

$EPA
New Englan,d

Number of Pages to Follow: 7

Re: Town of Marshlield, Massachusetts
NPDES Appeal No. 07-03
NPDES Permtt No. MA0101737

Motion for Leave to tr'ile Reply and Opposition to Modon for an
Extension of Time, with an attached Respondent's Reply to petitionerrs
opposition to Respondent's Motion to Dismiss petition ior Review and
Respondent's opposition to petitioner's Motion for an Extension offime

Eurika Durr
Clerk, EPA Environmentat Appeals Board
(202) 233-0r2r

Samir Bukhari
Attorney, Office of Regional Counsel
EPA, Regiou I
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UNITED STATES ENVIRONMEilTAL PFOTECTIONAGENCY
. REGION 1

1 @NGRESS STREET, SUITE 11OO
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March23,2007

VIA FIRST CLASS MAIL ANI} FACSIMILE

U.S. Environmental Protection Agency
Ms. Eurika Dun, Clerk of the Board
Errvironmental Appeals Board (MC il038)
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-0001

R": MDES Appeal No. 07-03
NPDES Permit No. MA0101737
Town of Marshfield, M assachusetts

Dear Ms. Dun,

Enclosed please find the original and five additional paper copies ofa Motion for Leave
to File Reply and opposition to Motion for au Exteosion of rlme, with an attached
Respondenf s Reply to Petitioner's opposition to Respondent's Motion to Dismiss
Petition for Rwiew and Respondent's opposition to petitioner's Motion for an Extension
of Time, aad a certificate of service. nre Motion, Reply and certificate of service have
also been mailed to counsel ofrecord todav.

Sincerely,

Sa+t ,re- 6 og-H.r^{al F6rL

il1J1l*;i,ff "#i'#,ffiTru:"..;T:"1*,One Congress Street, Suite 1100 GAA)
Boston, MA 02114
617-918-1040
Fax:617-918-0040

cc: Robert L. Marzelli, Esq.
P.O. Box 967
Marshfield, MA 02050
Fax: (781) 826-5750

To[ Ffse r I {68.372-7341
Intem€t AddrBss (UBL! . htF:/ flv,rv/,sps,gcv/bgionf

Recycl€d/BaotahHa . pdntsd w(h V.gst.6to Ott g|t.d hl6 on necyctod p.poi O& mutr| g0% poctcongiln€r)
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BEFORE TIIE ENVIRONMEMAL APPEALS BOARI)
UNIIED STATES ENVIRONMENTAL PROTECTION AGENCY

.WASHINGTON. D.C,

Lr re:

Town of Marsbfield, Massachusetts

Permit No. MA0101737

NPDE$ Appeal No. 07-03

The New England Region of the Environmental protection Agency hereby moves

the Environmental Appeals Board fm leave to file the attached Respondent's Reply to

Petitioner's opposition to Respondent's Motion to Dismiss petition for Review and

Respondent's Opposition to Petitioner's Motion for an Extension of Time.

Respectfu lly submitted,

Jery.r4 B olrHArLl @
Ronald A. Feia, Assistant Regional Counsel
U.S. Environmental hotection Agency Region I
One Congress Skeet, Suite 1100 fin6;
Bosto4 MA 02114
617-918-i040
Fax:617-918-0040

Ofcounsel:

Stephen J. Sweeney" Attorney
Ofhce of General Counsel (2355A)
U,S. Environmental proteotion Agenoy
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460
202-56+549r

)
)
)
)
)
)

MOTION FOR LEAVE TO FILE REPLY

Date: March 23, 2007
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Il re:

Town of Marshfield, Massachusetts

Permit No. MA0101737 )

RESPOIIDENT'S REPLY TO PETITIONER'S OPPOSITION TO
RESPONDENT'S MOTION TO DISMISS PEIITION FOR REYTEW

A}ID RESPONDENT'S OPPOSITION TO PEIMIOI\IER'S MOTION FOR AN

BA,CKGROUI\tD

On Marsh 5,2007, the New England Regron of the Environmental protection

Agency ('Region') filed a Motion to Dismiss petition for Review and to stay production

of Administrative Record ('Motion to Dismiss') wittr the Environnrental Appeals Board

f'Board"), .rguing that the Petition in this matter should be dismissed because it was

filed well aftor the thirty day filing deadline. on March 21,2007, the Region received

the Town of Marshfield's opposition to Respondent's Motion to Dismiss perition for

Rwiew and Motion for an Extension of Time ("opposition"). As explained below, the

opposition neither rebuts the arguments presentcd in thd Motion to Dismiss, nor jwtifies

Fanting this retroactive request (made more than three months after the original filing

deadline) for an extension of time.l

' In the opposition, Petitioner does not oppose the Region's request that, should the
Boavd decline to disrniss the Petition as uatimein the Foard grant the Region an
additional45 days to prepaf,e a response to the potition, nor tf,e Region's-motion to stay
production ofthe administrative record pending the Board's dacision on whether to
dismiss thc Petition as uutimely. see Motion to oismiss. Dooket No. 5. at 3-4.
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Respondenfs Reply to Petilione/s Oppositisn b Re€Fond€nts Motion b Dismis Pettion for Review and

spondenfs Opposition b petitione/s Mofion for 6n Extension of T/'me

R.EPLY TO OPPOSITIONTO MOTTON TO DISMISS

Petitioner argues that the Board should waive the thirty-day deadline in 40 C.F.R.

$ 124.19(a) because of extenuating circumstancos, The cases that Petitioner cites do not

support this argument.

' "The Board witl relax a filing deadline only where speoial oircumstances exist,,'

ln re AFS Puerto Rico L.P., 8 E.A.D. 324,329 (EAB 1999). This exceprion is applied

sparingly. The Board has relaxed a filing deadliue most often when the delay sternmed

from the aqeacv's procedural error or misrepresentation. See. c.Cr., In re Hillman power

co.' l0 E.A.D. 673, 680 n.4 (EAB 2002) (reating petition as timely because pehhoner

had not been served the final permit decision); In re puna Geothermal yenture. 9 E.A.D.

243' 273 (EAB 2000) (heating petition as timery because regional oflice had given

corutrrenters incorrect advice regarding filing deadtines); see also Spitzer.Great Lakes

Ltd. v- United States EPA. 173 F.3d 412,416 (6th Cir. 1999) (Board erred in dismissing

untimely appeal because appellant "relied upon and complied with materially mrsleading

information provided by the agency')2. The Board has also relaxed deadlines where the

deliv€'ry service entusted with the filing created the delay. &s, 96 In re Avon custom

Mixine servs" I4g, 10 E.A.D. 700,7Q3n.6 @AB 2002) (u.s. posrar service), In re AES

" Petitioner does not cile Spitzer G.reat Lakes directly, but rather a later case, Miohiead
D.epartmenr of Enrrirqnllrq4lal Oualiry v. Unired Stajes EpA (.,I@EA), Sf B F3a 705,708 (6th Cir. 2003). In MDEO, the court aff*medthu B"rrd;s;uir;piricaAon of
another tfueshold requirement of 40 c.F.R. $ 12419(a). However, piitio".r.ir*
MDEQ's quotation of gpitzer Great Lakes f6r the -ore general proposition that the
agency 'has the discretion to relax_ or modify its procedwal rulEs ad'opted forthe orderly
transaction ofbusiness before it when in a given case the ends ofjustice require it." 31gF'3d at 708 (quoting SptlaerGr. eat kkes, tz: F.3d 

"t 
+ts r.ll Ctlr.riq""tiil prior o"rur1.This case more croselv resernbles MDEQ, where the sixttr cricuit oprr;JliiE il*0,.striot applicaiion of a tfueshold requireminq than spitzer Groat Lakes, wtrere it cia not.

P.45/@e
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In re Town gf Marshfisld, Massaohusetb

Rsspondenrs Repty to petroners opp$itiDoit#3ff#;t;"'J;'^i*on to Dismlss p.firion ior Revierv and
Rgslondent's Opposition to petitions/s tutoflon tor an Exteruion of Tim6

P.46/48

Puerto Rico L.P.. 8 E.A.D. at 329 (Federal Express). when the fault is the petitioner's,

however, the Board imposes regulatory deadlines shictly, even if the petifion is filed lue

due to an imocent mistake. see, g.&, fut at 329-30 (diwrissing another petition that was

received late because petitioner had sent his petition to regional office, not Board).3

Here, Petitioner does not allege itefects in sewice of the final permit decision,

misrepresentations regarding ttre filing deadlines, a failure of mail delivery, or anything

of that nature. To the oontary, Petitioner concedes thar it was properly served with the

final permit decision, and does rtot disputE that an attachment included with the final

permit decision correctly stated the filing deadlino. see Motion to Dismiss, Dooket No.

5, at 2. Nor was there a mail problem; the petition was sent well affer the filing deadline

had lapsed, and tho Board received it four days later, See id.

Tbe only reason Petitioner offers for filing its petition a month and a half late * a

delay far longer than the Board.allowed in the cases petitioner cites - is that, afte,r

reoeiving the final permit and response to comments, petitioner *embarkad on a hunt ,

rcquiring "intensive research" such that petitioner could not file even a concise petition

by the deadline. see opposition at 4-5. These cirormstanoes are not "speciar,,' but rather

charaoterize the obstacles ordinarily confronted by petitioners prqoring timely petitions

' Petitioner also two cases whero the Board arowed, without explanation, petitions
apparentty filed more ttran thirty days after permit i;.;;;. see In re Indeck.Elwood.IIC, PSD Appeat No, 03-04 (EAB Sept, 2i, 2006), slip op. 

"t 
tSlu@ffiffi;,andln{eWeberti4-8, il E.A.D_ 24t,i43 teesZ0b3)iforty_one-days). N"Oiig*idlconcluded from these unadomed procedurai bistories. 

'tiegiona 
orno"J -ay ,p.olry 

"later filing daie than the default,. spe 40 c.F.R. g rz+.r9(a)] and tt i, irru" #g[t noit"mentioned in a 8rveo Board docisiou unless th*" *ere i iispute regarding timeliness.
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In re Town of Marshfield, Massachu6€lts

Respondent's Repry b petrioners opp$iu?oitJA53illrlfll"*l"ron ro Di6mis6 perlion for Revierv and
R€spondent's Opposiliofl Lo pe udle/s Motion {or an Extension oftifie

for review of regional permit decisions.4 Relaxing the filing deadlinE here would allow

the excepfion to devour the rule.

OPPOSITIONTO MOTION FORANEXTENSION OF TIME

The Region opposes Petitioner's request for a refoactive extension of time for the

reasons stated above and in the Motion to Dismiss.

CONCLUSION

The Region oontinues to requ'st the relief prayed for in the Motion to Dismiss,

nanely, that the Board dismiss the petition as untimely, or, if the Board declines to

dismiss tho petition, the Board granr the Region 45 days from the date of noticc of the

Board's decisiou to prepare a rcsponse to the petition and submit relevant portions of the

adrninishative rooord and a oertified index ofthe entire administrative record.

Respectfu lly submittod,

Sat" rv- 9urrnra.^,1
Ronald A. Fein, AssistantRegional CoGi-
U.S. Environmental Protection Agency Region I
One Congress Street, Suite l l00 (RAA)
Boston, MA 02114
617-918-1040
Fax: 617.918-0040

Of counsel:

Stephen J. Sweeney, Attorney
Office of General Cormsel (2355A)
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C.20460
202-s64-5491

P.g?/48

Rn

Date: March 23, 2007

-.$q=Ps.4:rtg.F:q!&3 
E.A_.D. ar32B (..In tightofthe extraordinarycrrcumstances oreated by [a] hurricane [in puerto Rico] and its aneonath, A" fL"rOgrantcd a rare [onc.month] extor,.ion of thc 

"p,p*rc 
aaudiou.-;,
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In re: Town of Marshfield. Massachusetts
MDES Appeal No. 07-03

CERTIFICATE OF SERVICE .

I, Samir Bukhari, hereby certify thar copies of the foregoing Mofion for Leave to File
Reply and opposition to Motion for an Extension of rime, with an attached Respondent"s Reply
to Petitiouer's opposition to Respondent's Motion to Disnriss petition for Review and
Respoadelrt's Qpposition to Petitioner's Motion for an Ext,ension of Time, were sent on this 23d.
day of March 2007 to the following persons in.the marmer described below:

Orieinal by First Class Mail
Copy by facsimile

Eurika Dur, Clerk of the Board
Environmental Appeals Boad MC I l03B)
U.S. Environmental Protection Agenoy
Ariel Rios Building
1200 Pennsylvania Avonue, N.W.
Washington, D.C. 20460-000 I

Copy by first eles mail, postage prepaid Robert L. Marzelli, Esq.
P.O. Box 967
Marshfield MA 02050

Fax: (781) 826-5750

Dated: March 23, 2007

TOTRL P. @8


